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QUESTIONS PRESENTED

1. Whether a foreign sovereign or instrumen-
tality of a state that is a signatory member of the New
York Convention on the Recognition and Enforcement
of Foreign Arbitral Awards (the “New York Convention
Treaty”) may assert the Foreign Sovereign Immunity
Act (“FSIA”) as a defense to enforcement of a foreign
arbitral award?

2. Whether a foreign sovereign or instrumen-
tality of a state that accepts and accedes the United
Nations Conventions on Jurisdictional Immunities
amounts to an express waiver of sovereign immunity
under the New York Convention Treaty?

3. Whether a foreign sovereign or its instrumen-
tality of a state that fails to timely file a Fed. R. App.
P. 4(a)(3) cross appeal from a U.S. district court order
that denied said sovereign’s assertion of FSIA as a
defense, amounts to waiver and bars a subsequent
request for a jurisdictional dismissal on appeal that
is based on the merits?
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PARTIES TO THE PROCEEDING
AND RULE 29.6 STATEMENT

Petitioners, Waleed Khalid Abu Al-Waleed Al
Hood Al-Qarqgani; Ahmed Khalid Abu Al-Waleed Al
Hood Al-Qargani; Shaha Khalid Abu Al-Waleed Al
Hood Al-Qarqgani; Naoum Al-Doha Khalid Abu Al-
Waleed Al Hood Al-Qarqani; and Nisreen Mustafa
Jawad Zikri, are, by Royal Decree, deed of title and
Sharia Court Order, the current day landowners and
concessionaires of land that is specifically identified
in a historic 1933 Concession Agreement that Saudi
Aramco occupies to date and that was the basis of a
June 5, 2015 arbitral award issued by a panel of arbi-
trators from the International Arbitration Center in
Cairo, Egypt.

Saudi Arabian Oil Company (“Saudi Aramco”) is
located in Dhahran, Saudi Arabia and is a publicly
traded company on the Saudi Stock Exchange Tadawul
that is purportedly owned 98.275% by the Kingdom
of Saudi Arabia. As evidenced in its’ Article of Incor-
poration, Saudi Aramco is a successor of Arabian
American Oil Company (“ARAMCO”) a U.S. subsidi-
ary of Standard Oil Company of California (“SOCAL)
which changed its named to Chevron Corporation.
Based on public records, no other publicly traded cor-
poration owns 10% or more of Saudi Aramco stock.
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OPINIONS BELOW

The United States District Court for the Southern
District of Texas’ (Houston) Memorandum and Opin-
ion (App.20a) denying Petitioners’ Second Amended
Petition to Enforce a Foreign Arbitral Award is un-
published but available at Al@arqani v. Arabian
American. Oil Company 2020 WL 6748031 (S.D. Tex.
Nov. 17, 2020). The United States Fifth Circuit Court
of Appeals’ opinion (App.la) denying Petitioners’
Petition for Confirmation of a Foreign Arbitral Award
1s published and currently available at 2021 WL
5711555 (5th Cir. Dec. 2, 2021). The Fifth Circuit’s
January 4, 2022 decision denying both Petitioner’s
Petition for Panel Rehearing and Petition for En
Banc (App.52a) is unpublished.

—&—

JURISDICTION

The Fifth Circuit denied Petitioners’ Petition for
Panel Rehearing and Petitioners’ Petition for En
Banc on January 4, 2022 (App.la). Petitioners timely
filed this petition within 90 days. The U.S. Supreme
Court has jurisdiction under 28 U.S.C. § 1254(1).
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RULES, STATUTES AND
OTHER PROVISIONS INVOLVED

Federal Rule of Civil Procedure 1
Scope and Purpose

These rules govern the procedure in all civil
actions and proceedings in the United States
district courts, except as stated in Rule 81. They
should be construed, administered, and employed
by the court and the parties to secure the just,
speedy, and inexpensive determination of every
action and proceeding.

Federal Rule of Civil Procedure 81(a)6(B)
Applicability of the Rules in General;:

(a) Applicability to Particular Proceedings.

(6) Other Proceedings. These rules, to the extent
applicable, govern proceedings under the
following laws, except as these laws provide
other procedures:

(B) 9 U.S.C,, relating to arbitration;
Federal Rule of Appellate Procedure 4(a)(3)
(a) Appeal in a Civil Case.

(3) Multiple Appeals. If one party timely files a
notice of appeal, any other party may file a
notice of appeal within 14 days after the
date when the first notice was filed, or
within the time otherwise prescribed by this
Rule 4(a), whichever period ends later.



9 U.S.C. § 6 of the Federal Arbitration Act
(Application Heard as Motion)

Any application to the court hereunder shall be
made and heard in the manner provided by law
for the making and hearing of motions, except as
otherwise herein expressly provided.

9 U.S.C. § 16(a)3 of the Federal Arbitration Act
(Appeals)

(a) An appeal may be taken from-

(3) a final decision with respect to an arbitra-
tion that is subject to this title.

9 U.S.C. § 201 of the New York Convention Treaty
on the Recognition and Enforcement of Foreign
Arbitral Awards

The Convention on the Recognition and Enforce-
ment of Foreign Arbitral Awards of June 10,
1958 shall be enforced in United States courts in
accordance with this chapter.

9 U.S.C. § 202 of the New York Convention Treaty
on the Recognition and Enforcement of Foreign
Arbitral Awards

An arbitration agreement or arbitral award
arising out of a legal relationship, whether con-
tractual or not, which i1s considered as commer-
cial, including a transaction, contract, or agree-
ment described in section 2 of this title, falls
under the Convention. An agreement or award
arising out of such a relationship which is en-
tirely between citizens of the United States shall
be deemed not to fall under the Convention unless
that relationship involves property located.



9 U.S.C. § 203 of the New York Convention Treaty
on the Recognition and Enforcement of Foreign
Arbitral Awards (Jurisdiction; Amount in Con-
troversy)

An action or proceeding falling under the
Convention shall be deemed to arise under the
laws and treaties of the United States. The dis-
trict courts of the United States (including the
courts enumerated in section 460 of title 28)
shall have original jurisdiction over such an
action or proceeding, regardless of the amount in
controversy.

28 U.S.C. §1605(a)(1) and (6) of the Foreign
Sovereign Immunities Act (General Exceptions to
the Jurisdictional Immunity of a Foreign State)

(a) A foreign state shall not be immune from the
jurisdiction of courts of the United States or of
the States in any case—

(1) in which the foreign state has waived its
immunity either explicitly or by implication,
notwithstanding any withdrawal of the waiver
which the foreign state may purport to
effect except in accordance with the terms of
the waiver;

(6) in which the action is brought, either to
enforce an agreement made by the foreign
state with or for the benefit of a private
party to submit to arbitration all or any dif-
ferences which have arisen or which may
arise between the parties with respect to a
defined legal relationship, whether contrac-
tual or not, concerning a subject matter
capable of settlement by arbitration under



the laws of the United States, or to confirm
an award made pursuant to such an agree-
ment to arbitrate, if (A) the arbitration
takes place or is intended to take place in
the United States, (B) the agreement or
award 1s or may be governed by a treaty or
other international agreement in force for the
United States calling for the recognition
and enforcement of arbitral awards, (C) the
underlying claim, save for the agreement to
arbitrate, could have been brought in a
United States court under this section or
section 1607, or (D) paragraph (1) of this
subsection is otherwise applicable.

Chapter 2, Article 9 of the Saudi Arabian Law
on Arbitration

... a reference in a contract or a mention therein
of any document containing an arbitration clause
shall constitute an arbitration agreement.
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And do not consume one another’s wealth
unjustly or draw it in bribery to the rulers
in order that they might aid you to consume
a portion of the wealth of the people in sin,
while you know it is unlawful.

The Holy Quran, Surah Al-Baqara, Verse 188

Perched above the press seating area inside the
U.S. Supreme Court chambers is a marble frieze
depicting eighteen of greatest lawgivers of the world.
The second frieze to the right features a person
holding a copy of the Quran, the Islamic holy book. It
is intended to recognize Prophet Muhammad as one
of the greatest lawgivers in the world, along with
Moses, Solomon, Confucius, and Hammurabi, among
others. Through the passage of time this U.S. Supreme
Court has embraced the doctrine of jus gentium, the
law of nations, wherein the rule of law, as opposed to
rule by law has been applied in construing both
national and international law worldwide. To many,
the U.S. Supreme Court is the Mecca of equal justice
under the law and a writ of certiorari commences the
pilgrimage.

The Petitioners in this case, by Islamic law,
Sharia Court Order and Royal Decree from the first

king from the House of Saud, King Ibn Saud Abdul-
Aziz, are the current day landowners and titleholders



of lands located in Ras Tanura, Saudi Arabia, where
one of the largest oil refineries in the world is loca-
ted and where Saudi Arabian Oil Company (“Saudi
Aramco”) a successor to Chevron’s subsidiary, Arabian
American Oil Company (aka, Aramco) still occupies
today.

The history of Saudi Aramco predates to 1933
wherein a small California oil company named Stan-
dard Oil Company of California (present day “Chev-
ron”) was contacted by the newly formed kingdom’s
First Minister of Finance, Abdullah bin Suleiman Al
Hamdan and the King’s Royal Advisor Khalid Qarqani,
the father of Petitioners Waleed Qarqani, Ahmed
Qargani and Shaha Qarqani.

On May 29, 1933 Chevron signed the histor-
ically renowned 1933 Concession Agreement with the
Kingdom of Saudi Arabia, effectively giving Chevron
and its successors the license to come onto the lands
for a period of sixty years. The principal parties and
signatories of the 1933 Concession, the Kingdom of
Saudi Arabia and Chevron, specifically identified
private landowners in Article 25 of the principal con-
tract and mutually agreed Chevron and its successors
will be obligated to pay rents for the lands needed to
execute the Concession. It also contained an agree-
ment to arbitrate in Article 31 that reads:

Should any doubt, difficulty or difference
arise between the Government and the
Company in interpreting this Agreement,
the execution thereof or the interpretation
or execution of any of it or with regard to
any matter that is related to it or the rights
of either of the two parties orthe consequences
thereof, and the two parties fail to agree on




the settlement of the same in another way,
then the issue shall be referred to two
arbitrators with each party appointing one
of the two arbitrators and with the two
arbitrators appointing an umpire prior to
proceeding to arbitration. See, App.108a-
109a.

The foregoing language allows arbitration to
commence arising out of any doubt, difficulty or dif-
ference from either the interpretation of the agree-
ment or the execution of the agreement that concerns
“any matter that is related to it” between the parties
“or the consequences thereof.”

As for Saudi Aramco, its liability for its continued
use and occupation of these lands comes from Article
32 (App.109a-110a) of the Concession Agreement
wherein it provides that any successor or affiliate
company of Chevron shall become subject to the
terms and conditions of the 1933 Concession Agree-
ment; Saudi Aramco 1s a successor. In 1949, the
Kingdom of Saudi Arabia gave ownership rights of
four plots of the concessioned oil land to Sheikh
Abdullah Al-Solaiman Al-Hamdan and Sheikh Khalid
Abu Al-Sheikh Waleed Al Hood Al-Qarqani. The
1949 deed of concession, signed by Aramco and the
landowners reads as follows:

TRANSFER TO
ARAB AMERICAN O1L COMPANY

For the good and valuable consideration to
be paid to us, we the undersigned, for our
property under the Deed No. 124, in connec-
tion with the Plots of Land stated in such
Deed, we hereby give and transfer, each for




himself and on behalf of his heirs, guardians
and lawful representative, to the Arab
American Oil Company, being the Company
referred to in the said Deed, its successor
and whoever it appoints, the right to use
and occupy the mentioned Plots of Land, for
the purposes of the Saudi Arabian Concession,
concluded on 4 Safar 1352 H, corresponding
to 29 July 1933 G, and any additional agree-
ments that may be annexed thereto. We
hereby declare and affirm that the rights of
the said Company, as to using and occupying
the said Plots of Land, are based of the
requirements of Article (25) of the said Con-
cession, and we hereby further agree to
safeguard the said Company, its successors
and whomever it may appoint against all
claims, the past or present and in future by
any person claiming ownership or interest
in any one of the said Plots of Land. Dkt. 9-
4 at 6. See, App.194a.

This deed of concession contains a covenant that
runs with the land. The covenant specifically addresses,
“the Saudi Arabian Concession”, specifically “Article
25” of the Concession Agreement that requires Aramco
and, “its successor and whoever it appoints, the right
to use and occupy” to make payments to private
owners of the land. It not only stops there, the deed
of concession unequivocally states that in addition to
the Saudi Arabian Concession it also includes, “any
additional agreements that may be annexed thereto”
(ie., Article 31 — Agreement to Arbitrate).

Contrary to the December 2, 2021 published
decision, the Petitioners’ petition seeking enforce-
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ment of a foreign arbitral award under the New York
Convention against Saudi Aramco is a straightforward
landlord-tenant matter wherein a case that should
be resolved as a summary proceedings, has become
more of a political case than a legal one. The irreg-
ularity of these proceedings stems back to the com-
mencement of arbitration when on July 14, 2014,
Saudi Aramco sent a letter to the International Arbi-
tration Center in Cairo, Egypt indicating it would not
participate in arbitration because there was no agree-
ment to arbitrate and the Saudi government purport-
edly owned the land. Both these assertions are
verifiably untrue as to date the deed of ownerships in
the Saudi Recorder’s Office evidences the Petitioners as
the current day landowners. Moreover, Saudi Aramco’s
Article of Incorporation that it filed with the U.S.
district court reflects that it expressly assumed this
1933 Concession Agreement.

Aside from the foregoing, in 1958 Saudi Aramco’s
admitted predecessor, using the same legal counsel
that is representing them today, White & Case, LLP,
invoked arbitration as a non-signatory in the inter-
nationally renowned arbitration proceeding between
the Kingdom of Saudi Arabia (a foreign sovereign) and
Aramco. While both sovereign immunity and non-
signatory arguments were asserted by the Kingdom
of Saudi Arabia, a panel of Egyptian arbitrators ruled
against the foreign sovereign.

Years following the arbitration of the 1950s,
Petitioners also invoked arbitration under the 1933
Concession Agreement, and they prevailed. When
the Petitioners, now arbitral award-creditors reached
the shores of the United States to enforce their arbitral
award under the New York Convention, hell broke
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loose wherein upon the commencement of these recog-
nition and enforcement proceedings, Petitioners resi-
ding in the Kingdom of Saudi Arabia were threatened
and coerced into withdrawing from these proceedings.
Now the only remaining Petitioners that come to the
courthouse steps are those residing outside of Saudi
Arabia.

Their arbitral award, despite the black letter
law stating otherwise, has been disposed of on the
premise that U.S. courts lack subject matter jurisdic-
tion to enforce their arbitral award. As briefed herein,
this legal theory doesn’t hold water and it violates
our separation of powers doctrine. The December 2,
2021 published opinion not only sparks a new conflict
among the DC Circuit, Second Circuit and Eleventh
Circuit, it is also so far departed from the accepted and
usual course of judicial proceedings under the Con-
vention that there is compelling reason to accept cert.
under U.S. Supreme Court Rule 10(a).

To begin with the precedent that neither a U.S.
district court nor circuit court has subject matter
jurisdiction over a petition to enforce a foreign arbitral
award under the Convention wherein the award
debtor is a foreign sovereign or instrumentality thereof
1s non-sensical as 9 U.S.C. § 203 expressly confers
U.S. courts with jurisdiction. More concerning is that
for nearly 65 years, U.S. case law interpreting the
Convention has ignored the applicability of Fed. R.
Civ. P. 1 and Fed. R. Civ. P. 81(a)6(B). These two rules
effectively bar jurisdictional dismissal predicated on
subject matter jurisdiction, as well as the FSIA.

Despite the fact that the FSIA, an affirmative
defense that is not one of the seven exclusive defenses
under Article V of the New York Convention, the
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December 2, 2021 published opinion engages in a
lethargic legal analysis that disregards that:

(1)

(2)

®3)

(4)

The Kingdom of Saudi Arabia expressly
waived sovereign immunity on behalf of
itself and its instrumentalities upon accepting
and acceding the United Nations Conventions
on Jurisdictional Immunities;

The Kingdom of Saudi Arabia, a signatory
member of the New York Convention, impli-
citly waived sovereign immunity as a signa-
tory member of the New York Convention;

The U.S. district Court denied Saudi Aramco’s
FSIA motion to dismiss; and

Saudi Aramco did not cross-appeal the deni-
al of the court order pursuant to Fed. R.
App. P. 4.

As U.S. Supreme Court Justice John Marshall
stated, “it 1s emphatically the province of the judicial
department to say what the law is”. The Fifth Circuit’s
opinion is a dangerous precedent that allows our
Article III courts to overstep their judicial authority
and violate the separation of powers doctrine by
legislating new law.
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+

STATEMENT OF THE CASE

In 1933, the Kingdom of Saudi Arabia and Stan-
dard Oil Company of California, SoCal (Chevron)
signed a Concession Agreement to rent identified lands
in Saudi Arabia for the purposes of oil exploration.
SoCal formed a wholly-owned subsidiary, California-
Arabian Standard Oil Company (Casoc), to handle its
concession operation on the concessioned land,
1dentified in Article 2 of the Concession Agreement.
Casoc later changed its name to Arab American Oil
Company (Arameco), the predecessor of Saudi Aramco.
Pursuant to Article 25, the Concession Agreement
governed public and private land. The Concession
contains an express arbitration clause in Article 31,
an agreement to arbitrate. Petitioners are private
landowners and concessionaires of 4 plots of land
(39,885,000 Thirty-Nine Million Eight Hundred Eighty-
Five Square Meters) in Saudi Arabia identified in
Article 2 of the Concession Agreement.

In 1949, after discovery of commercial quantities
of oil, Aramco signed and recorded a deed of concession
with Petitioners. This contractually obligated Aramco
to compensate Petitioners’ under Article 25 of the
Concession Agreement and effectively created con-
tractual privity between the parties in the form of a
concessionary lease.

In 1958 the Kingdom of Saudi Arabia challenged
Aramco’s exclusive right under that Concession Agree-
ment to export its oil production by awarding a con-
tract to Aristotle Socrates Onassis for a right of
priority to transport the concession’s oil production
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by tanker for a period of 30 years. Aramco was repre-
sented by same counsels for Saudi Aramco today,
White & Case, LLP. The tribunal that included Egyp-
tian arbitrators presiding over the case in Switzerland
rejected the Saudi Government’s assertion of sove-
reignty on the basis it was a party to the Concession.

On June 10, 1958, the New York Convention
Treaty on the Recognition and Enforcement of Foreign
Arbitral Awards was entered into by states (United
States, Saudi Arabia, and the arbitral seat in Egypt
are all signatories). Congress implemented the Con-
vention into the United States Federal Arbitration
Act (“FAA”), 9 U.S.C. § 201.

In 2005, the concessionary lease expired. Upon
the expiration of the lease, Petitioners requested
from Saudi Aramco to either renew the lease, vacate
or purchase their lands. Despite Petitioners’ attempts
to resolve the matter amicably, Saudi Aramco failed
to respond and have continued their occupation and
benefit of the Petitioners’ lands to date. Petitioners
sought litigation, but the Saudi Government pulled
the case out from courts stating that Saudi courts
lacked jurisdiction.

In 2014, Petitioners commenced an internation-
al arbitration action before a three-member tribunal
based out of Cairo, Egypt, claiming that Chevron and
Saudi Aramco violated the Concession Agreement
and failed to vacate their lands after the expiration
of the concession and thus owed rental arrearage for
the unauthorized use and occupation of their lands
from 2005 to 2015. Chevron appointed an arbitrator
and Saudi Aramco abstained objecting to having an
agreement to arbitrate, a merit question presented
before the arbitrators. The panel rejected the juris-
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dictional challenge, finding that Petitioner’s action
was within the Article 31 of the 1933 Concession
Agreement, awarding Petitioners approximately $18
billion based on the appraised market price of their
land area that expanded approximately 40 million
square meters (approximately 15 miles) for 10 years.
Neither Chevron nor Saudi Aramco timely challenged
the award within the arbitral seat rendering the award
final.

In 2018, Petitioners petitioned the district court
to enforce the arbitral award under the New York
Convention on the Recognition and Enforcement of
Foreign Arbitral Award. Saudi Aramco raised two
arguments in opposition: (1) that the District Court
lacked subject-matter jurisdiction under the FSIA as
an instrumentality of the Kingdom of Saudi Arabia
owning approximately 98% of its publicly traded
shares; and (2) that confirmation should be denied
under the New York Convention. The District Court
denied Saudi Aramco’s FSIA motion. Saudi Aramco
failed to cross appeal the U.S. district court’s order
denying their FSIA motion.

On August 2, 2021, oral argument was set before
the Fifth Circuit Court of Appeals in New Orleans,
Louisiana. The panel examined the merits of the
case, and did not bring the FSIA, as FSIA was not an
issue on appeal, and Saudi Aramco failed to cross
appeal FSIA.

On December 2, 2021, the Fifth Circuit Court of
Appeals in a published opinion dismissed the appeal
for lack of subject matter jurisdiction under FSIA
and remanded it to the District Court with instruc-
tions. On January 17, 2022, the District Court followed
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the instruction of the Fifth Circuit and dismissed the
case without prejudice.

+

REASONS FOR GRANTING THE WRIT

I. THE UNITED STATES COURT OF APPEALS FOR THE
FirTH CIRCUIT HAS DECIDED AN IMPORTANT
QUESTION OF FEDERAL LAW THAT HAS NOT BEEN
BUT SHOULD BE SETTLED BY THIS COURT

A. Pursuant to U.S. Supreme Court Rule 10(c),
Cert. Should be Granted Because Both Fed.
R. Civ. P. 1 and Fed. R. Civ. P. 81(a)6(B) are
two Federal Rules that Have Been Dormant
in U.S. Case Law Governing Subject Matter
Jurisdiction Dismissals Under Fed. R. Civ. P.
12(b)1, but are Quintessential in Resolving a
Recurring Dispute Concerning the Applicability
of the FSIA to Jurisdictional Dismissals
Under the New York Convention Treaty as
Well as U.S. Federal Courts’ Adherence to
the Separation of Powers Doctrine.

For over half a century, the jurisdictional device
employed by an award-debtor to dismiss a case under
the New York Convention is Fed. R. Civ. P. 12(b)(1),
a motion predicated on the proposition that a U.S.
district court lacks subject matter jurisdiction under
the New York Convention to confirm and enforce a
foreign arbitral award. Applying the black letter law
governing the Convention and Federal Rules of Civil
Procedure promulgated by the U.S. Supreme Court,
it is clear that the FSIA cannot be asserted as a
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jurisdictional defense for a U.S district court or
circuit court to deprive itself of jurisdiction under the
New York Convention.

The fundamental a, b, ¢ and 1, 2, 3s of our con-
stitutional framework reveals that prior to any U.S.
district or circuit court considering the applicability
of any procedural rule or motion in relation to the
confirmation and enforcement of foreign arbitral
awards, it 1s quintessential that it consider the spe-
cific applicability of Federal Rules of Civil Procedure
1 and 81(a)6(B), and Title 28 U.S.C. § 2072 of the
Rules Enabling Act. This exercise of judicial discre-
tion is of particular significance to the case at bar as
this specific international treaty involves all three
branches of our U.S. government and their respective
powers.

1. The Executive Power — U.S. President
Signs International Treaty.

Our thirty-sixth President of the United States,
Lyndon B. Johnson, as part of his executive power
under Article II of the U.S. Constitution, signed the
New York Convention Treaty in 1968 and referred it
to Senate for advice and consent.

2. The Legislative Power — U.S. Congress
Makes International Treaty a Federal
Law

The U.S. Senate, as part of its legislative authority
under Article I of the U.S. Constitution, unanimously
consented to the treaty by a vote of 57-0 and in 1970,
U.S. President Richard M. Nixon ratified Congress’
incorporation the New York Convention into the U.S.
Federal Arbitration Act ch. 2 (“FAA”).
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It 1s important to note several procedural com-
ponents to the treaty that Congress legislated into
the into the FAA. At the outset, Congress expressly
conferred U.S. district courts with subject matter
jurisdiction to confirm and enforce foreign arbitral
awards pursuant to 9 U.S.C. § 203; thus, a motion or
court order to dismiss the confirmation of a foreign
arbitral award, based on a purported lack of subject
matter jurisdiction, undermines constitutional juris-
prudence as well as common sense.

Aside from the foregoing, Congress also amended
the FAA under 9 U.S.C. § 207 by providing district
courts with very clear-cut instructions concerning
the treaty. That is that a “court shall confirm the
award u